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INTRODUCTION TO THE ASIAN REGIONAL REPORT

This is a pioneering Asian regional study on the recruitment situation, issues, and problems
experienced by migrant workers in major countries of origin and destination, based on the
perspective of the migrants themselves. This is pioneering in several respects: it is a
collaborative action research conducted by migrant organizations and support groups ; it is
based on a field survey of migrant workers — including pre-departing, onsite, returned
migrants -- in 11 of the major origin and destination countries in Asia; the analysis of the
survey data, and the conclusions and recommendations, are enhanced by the inputs,
analysis and recommendations of key informants, experts and advocates in the respective
countries; and it provides the latest, and perhaps the only available, multi-country baseline
data on recruitment of migrant workers in Asia.

Primary data were gathered during a one-year period, through two parallel processes — a
baseline survey of 11 countries in Asia conducted in a six-month period (November 2014 to
May 2015), and key informant/expert interviews and group discussions (conducted
between December 2014 and March 2016, riding on selected events/meetings in various
Asian countries, to optimize traveling and resources).

The field survey itself was based on an exploratory, quasi-random design; the results strictly
apply only to the survey respondents, but can be used as indicative data on particular
aspects of the migrant recruitment situation in the countries surveyed. The countries were
selected based on the presence/availability of research partners or members of the Migrant
Forum in Asia (MFA), MFA being the lead proponent and coordinator of the Asia research.

This research is part of a broader global study on recruitment problems and issues
confronted by migrant workers; one of its purposes is to provide data, analysis and
recommendations for the global campaign on recruitment reform. The global campaign on
recruitment reform (RecruitmentReform.org) is spearheaded by migrant groups and
advocates through the Open Working Group on Labour Migration & Recruitment. The Open
Working Group is composed of MFA, Global Coalition on Migration (GCM), Migration and
Development Civil Society Network (MADE), and other civil society partners.

This is the Asia component of the research, which was undertaken and coordinated by MFA
and research partners. The baseline surveys were conducted in the following countries,



through the efforts and facilitation of the corresponding research partners and MFA

members:

Countries

Countries

of origin:

Bangladesh — WARBE Development Foundation, BOMSA, Ovibashi Karmi Unnayan
Program (OKUP), Refugee and Migratory Movements Research Unit (RMMRU);
India — Migrant Forum India, Center for Indian Migrant Studies (CIMS), APDWWT;
Indonesia — IRDH Research, Migrant Care Indonesia;

Nepal — Migrants Center of Asian Human Rights and Culture Development Forum
(AHRCDF), Pravasi Nepali Coordination Committee (PNCC), Pourakhi, CMIRS,
Youth Action Nepal;

Philippines - Kanlungan Center Foundation, Batis Center for Women, Center for
Migrant Advocacy (CMA).

of destination:

Bahrain — MWPS;

Lebanon — CLMC, INSAN;

Malaysia — Migration Working Group Malaysia; Progressive Labor Union-SENTRO;
United Workers for Mutual Protection, Advancement and Development-Malaysia
(UNIMAD-SENTRO);

Singapore — Transient Workers Count Too (TWC2);

Taiwan — Hsinchu Migrants and Immigrants Services Center (HMISC); Hope
Workers’ Center (HWC);

Thailand — Human Rights Development Foundation (HRDF).

The research proponents acknowledge with sincere thanks the support of the donors.

A. RESEARCH QUESTION

1. Central question

What are the major problems experienced by migrant workers in origin and destination

countries

in Asia involving private (fee-charging) recruiters, and what can be done to

address these problems?

2. Part

icular questions

What are the major recruitment practices of private, fee-charging recruiters that
abuse, violate the rights, or take advantage of migrant workers in Asian countries
of origin or destination? Which of these practices are illegal or unscrupulous
based on national or international standards?

How widespread or serious are these recruitment abuses and problems?

What are the major patterns of the recruitment problems in countries of origin
and destination, and what factors significantly affect the nature and patterns of
the problem? What are the connections between the areas of origin and
destination in regard to these recruitment problems?



Are there correlations between the recruitment problems/factors and the actual
working situation of the migrant workers abroad?

What are the existing recruitment regulation policies and mechanisms in the
origin and destination countries in Asia? What are the international and Asian
standards on recruitment and protection of migrant workers? What are the gaps,
weaknesses or failures in these policies and mechanisms that significantly
contribute to the recruitment problems?

What can be done to effectively address these recruitment issues? What reforms
and interventions (policies, mechanisms, strategies) need to be in place at the
national, bilateral, regional and/or international levels?

3. Hypotheses

We want to prove (or disprove) the following assumptions:

That private, fee-charging recruiters commit widespread illegal or abusive
recruitment practices victimizing migrant workers in origin and destination
countries in Asia;

That there are substantive weaknesses and gaps in the international and national
standards, policies and mechanisms; these gaps create and perpetuate the
widespread recruitment violations and abuses;

That we can identify major patterns/factors underlying the recruitment problems
and recommend intervention and reform strategies to address these problems.

B. OBIJECTIVES OF THE RESEARCH

1. Tounderstand the overseas labor recruitment and migration situation in Asia, and
identify recruitment problems and issues in countries of origin and destination, based
on migrant workers’ perspectives/experiences

Analyze the nature, characteristics, patterns, linkages, dynamics, and underlying
factors/processes of the recruitment problems, issues, practices, abuses,
violations at the country, bilateral and Asian regional levels;

Analyze if there is a relationship between recruitment problems and the working
conditions of the migrants in the destination country;

2.  To analyze the role and practices of private, fee-charging recruiters in the recruitment
and placement of migrant workers in Asia

Analyze if private recruiters are necessary and beneficial to overseas migration;
If they are not necessary, what recruitment system or mechanisms should be in
place to help migrants who want to work abroad; if necessary, what measures,
policies should be in place to prevent or eliminate recruitment abuses;

3.  To analyze policy and practice weaknesses, gaps or failures at the international,
regional, bilateral and/or national levels that result in recruitment problems and
abuses



4. Torecommend reforms and action agenda — policies, mechanisms, strategies,
practices — to address the problems at the national, bilateral, regional and
international levels.

C. NATURE OF THE RESEARCH

This is an exploratory action research on the recruitment issues affecting migrant workers
going abroad. The identification and analysis of the problems, and what can be done to
address these, are based on the perspective of migrant workers and advocates in both
countries of origin and destination.

This study includes a baseline study on the recruitment problems and issues in selected
origin and destination countries in Asia. This is by far the latest, and perhaps the only,
baseline survey done on the recruitment problems and issues across several Asian
countries, which was designed, implemented, will be analyzed, and will make conclusions
and recommendations based on the perspective of the migrants, migrant groups, civil
society, advocates, and their partners.

The study includes situational analysis related to overseas recruitment and labor migration;
policy analysis on weaknesses, gaps, failures resulting in recruitment problems; and
recommendations in addressing these issues. The findings and recommendations will be
used by MFA and partners (particularly the Open Working Group on Labour Migration &
Recruitment and its members) in advocating and campaigning for recruitment reform.

D. FRAMEWORK OF ANALYSIS

1.  The study uses human rights, migrants’ rights, gender equality, non-discrimination,
labor rights, right to work, and social justice as framework principles in analyzing the
data, issues and problems.

2. Legally-binding international human rights standards of the UN and ILO, as well as
national laws/policies on recruitment and rights/protection of migrant workers, serve
as the “hard rules” the set the minimum legal parameters in determining illegal,
unscrupulous or prohibited practices.

In particular, MFA has identified the crucial UN and ILO treaties which, taken together,
constitute what it considers to be the “Migrant Bill of Rights” (MBR). These MBR
treaties are the references in defining what recruitment practices are abusive, illegal,
unethical, violating the rights of migrant workers, or constituting forced labor or
human trafficking.

MFA has also identified the UN and ILO treaties that define the international legal
standards on the recruitment of workers (including migrant workers), and the
regulation of private recruitment agencies. These are used as references in
determining what constitute abusive, unscrupulous, unethical, illegal or prohibited
recruitment activities.



Non-binding (normative) standards, reports and recommendations of the UN and ILO
(e.g. ILO Multilateral Framework on Labour Migration, relevant ILO
Recommendations, CEDAW General Recommendation #26, CMW General Comment
#1, etc.), as well as recommendations and response strategies made by related inter-
governmental or multi-stakeholder bodies, Asian regional bodies (e.g. ASEAN), and
regional consultative processes (RCPs) in Asia (e.g. Abu Dhabi Dialogue, Colombo
Process), are also used in the analysis, especially in the formulation of the
recommendations.

“Migrant workers”, as the target respondents in this study, are defined in accordance
with the UN Migrant Workers Convention — persons who are to be engaged, are
engaged, or have been engaged in paid work abroad. Only international migrant
workers are considered in this study. The respondents for the origin-country survey
include those who are planning to work abroad, have returned from work abroad, and
those still working abroad but were in the origin country at the time of the survey.
Respondents in the destination-country survey are foreigners working (or looking for
work) in the destination country.

The survey data is used to identify, validate, analyze the patterns, and determine the
significant factors pertaining to the recruitment issues/problems and the
abuses/violations experienced by the survey respondents. The survey is reinforced by
a parallel process of focus group discussions, key informant and expert consultations,
group analysis, and strategy discussions with migrant groups, advocates and experts
on labor migration and recruitment.

The problems/realities are analyzed using the above frameworks/standards; gaps or
weaknesses in the standards, laws, policies or mechanisms are then identified, and
recommendations made to address the gaps and weaknesses and suggest immediate
and strategic agenda for recruitment reform.

The survey methodology is non-probabilistic (i.e. not strictly randomized), therefore,
the results could not be generalized for all the migrant workers in the countries
surveyed; however, the results for the respondents provide indications/references on
the problems/issues of the broader migrant population, and the recruitment situation
in general.

In addition to the individual statistics derived from the survey data, this study
generated standardized statistics (z-scores) to allow for comparison of data/results
across countries and key research parameters (e.g. demographics, job categories,
violations/problems, etc.). Selected indicators relating to recruitment were put
together as “scorecards”, which show the actual (average) value as well as the z-score
value of each indicator.

Consolidated measures were created (i.e. final z-score, and composite recruitment
categories), which integrate several research indicators to provide a more holistic
picture of the recruitment situation. The “composite recruitment categories” for
instance, uses 26 criteria items in the origin survey and 27 in the destination survey to



categorize each respondent under any one of four recruitment categories (“extreme

”n.n s

problems/abuses,” "severe,” “significant,” or “ethical recruitment situation”).

Correlation measures were generated to provide clear bases in establishing the
relationships (statistical correlations) between the recruitment factors, between the
recruitment and working condition factors, and between the recruitment factors and
ratification of the UN/ILO treaties.

Recommendations and response strategies in addressing the recruitment problems
and migrant abuses/violations are proposed based on the research results, and
recommendations from relevant international, regional or national initiatives related
to labor migration and recruitment of migrant workers in Asia.

The research recommendations primarily refer/connect back to the positions and
recommendation of the migrant groups and advocates, particularly the policy and
action recommendations of the Migrant Forum in Asia (MFA), Global Coalition on
Migration (GCM), the Asian research partners, and the Open Working Group on
Labour Migration & Recruitment.

Recommendations, response strategies and action proposals of the relevant UN and
ILO bodies, government/inter-government bodies/forums (at the national, Asian
regional and international levels, e.g. Fair Recruitment Initiative), ethical recruitment
advocates, and other civil society groups are also considered and incorporated in the
research recommendations as necessary.

METHODOLOGY

The primary data for the research were gathered through two parallel processes —

a baseline survey conducted in a six-month period (November 2014 up to May 2015),
and key informant interviews/group discussions conducted between December 2014
and March 2016 (see References/Sources Used at the end of the report for the list
and dates of focus group discussions, group strategy meetings, and discussions with
experts/advocates).

Sources of information

e Secondary - desk review, review of literature and reference documents
(particularly laws, policies and standards at national, regional and international
levels); published data, information and reports by governments, relevant UN
agencies and treaty bodies, ILO and other sources; published resource materials,
policy briefs, reports and analysis (see References/Sources Used at the end of the
report).

e Primary - survey respondents; key informants, migrant groups, experts and
advocates on labor migration and recruitment (primarily MFA members and
research partners, policy-makers, partners in the Open Working Group on Labour
Migration and Recruitment, ethical recruitment advocates, international and
Asian migration experts and advocates).



3.  Sampling frame for the survey — The target respondents of the survey are migrant
workers in countries of origin and destination, as defined above. Respondents in
countries of destination included all types of migrant workers: documented or not,
and in any job category. Respondents in the countries of origin included those in the
process of being recruited, preparing or waiting to work abroad, migrant workers who
have returned home for good, and migrants still working abroad but were in the
country of origin (e.g. on leave or vacation) at the time of the survey.

4.  Sampling plan (identifying and selecting the survey respondents)

Sampling procedure — Due to very limited resources and survey personnel, MFA
prescribed a non-probabilistic, quasi-random sampling plan (clustered), combined
with systematic/convenience selection process in getting the respondent in each
cluster. Survey partners in all countries were requested to follow this research
design and sampling plan.

Sample size — although the sampling plan is non-probabilistic, some process of
guasi-randomization was used. We used “Slovin’s formula” to determine the
sample size for each country, noting that this is applicable only (among other
assumptions) when we are estimating a population proportion, and the
confidence level is set at 95%.1

-As a general rule for all countries in the survey, we fixed the confidence level at
95% (as required in using Slovin’s formula); we assumed a margin of error of e =
0.10 (i.e. we set the half-width of the confidence interval in estimating a
population proportion at 0.10). With these parameters, Slovin’s formula yields a
sample size with an upper limit of 100 respondents, regardless of the size of the
population. Therefore, MFA prescribed a minimum sample size of 110 (to allow
for invalid questionnaires) in all countries involved in the survey.

-In some countries, research partners wanted to make their specific country
reports (in addition to the regional report). For these countries, we set the margin
of error at e = 0.05; Slovin’s formula yields a sample size with an upper limit of
400 respondents, regardless of the population size. Therefore, MFA prescribed a
minimum of 410 respondents for these countries.

5. Data gathering instruments

Survey instrument: A common, structured questionnaire was used in all the
countries surveyed. The survey used two types of (similarly-structured)
guestionnaires: one questionnaire for countries of origin; another questionnaire
for countries of destination. The survey partners in each country decided if the
country was surveyed as an origin or destination country, or both. Countries of
origin used questionnaire “A”; countries of destination used questionnaire “B”.
Guide questions were used for the key informant sessions and group discussions.

1 See for example, the article “On the Misuse of Slovin’s Formula” by Jeffry Tejada and Joyce Raymond
Punzalan in The Philippine Statistician, Vol. 61, No. 1 (2012), pp. 129-136, for a discussion on the appropriate
use and parameters when using “Slovin’s formula”. The authors of the article further note that there seems to
be no actual person named “Slovin,” and the earliest reference when the formula was used was by Yamane
(1967). The writer is thankful to Dr. A. P. Acusta for advise on this matter.



6.

Processing of the survey data

The data from all the countries involved in the survey were encoded and consolidated in
two data files (using SPSS) — one for countries of origin and another for countries of
destination. Statistics were generated using SPSS and shared with all research partners;
these were analyzed by MFA and the country research partners. A regional and selected
country reports were made based on the survey data, additional secondary data, key
informant data, and group discussions/analysis.

The preliminary results were discussed in a regional consultation held in Amman, Jordan on
16-17 December 2014; the draft regional results were presented in a follow-up meeting
held in Bogor, Indonesia on 10-15 August 2015. Validation meetings and discussions to
formulate recommendations were held in Dhaka, Bangladesh on 7-9 December 2015.

F.

SCOPE AND LIMITATIONS

The study focused on the practices of private, fee-charging recruiters in Asian
countries of origin and destination — particularly those practices that abuse, exploit
migrant workers or violate their rights; or practices that are illegal, unscrupulous,
unethical or prohibited based on international standards.

The study covered those countries of origin and destination that are included in the
MFA campaign on recruitment; countries where MFA has partners or members who
agreed to help conduct the research.

The respondents are migrant workers themselves (as defined above). The information,
analysis, perspectives, conclusions and recommendations are based on the
perspective of migrant workers, migrant advocates, MFA and its members and
partners.

Survey process and processing/analysis of survey data — all countries followed the
same research design for this study and the field survey. However, the actual conduct
of the field survey (especially the quasi-random sampling procedure in selecting the
individual respondents) varied depending on the capacity of survey partner in each
country. MFA had no direct supervision of the field survey in each country, and so the
reliability of the survey process itself was limited by the research skills and capacity of
partners in each country. Therefore, the quality of the resulting survey data is uneven
across countries; MFA processed and treated all survey data as quasi-random,
convenience sampling data.

Given the limitations of the data, the statistical results and analysis strictly apply only
to the respondents. The results of the survey do provide proof and substantiation of
the problems faced by the respondents; but these results should not be
indiscriminately generalized for the whole population of migrant workers in the
countries surveyed. Nevertheless, these results provide the latest, indicative baseline
statistics on the recruitment problems/issues experienced by this set of respondents,



and may be reflective/indicative of the key issues and problems experienced by many
migrant workers in those countries.

MFA and partners conducted desk research and analysis of secondary information,
especially on country laws, policies, mechanisms. This information on
policies/mechanisms are used in contextualizing and analyzing the recruitment gaps,
weaknesses between the laws/policies and the actual experiences/problems faced by
the migrant workers.

MFA and partners analyzed and interpreted the survey data, statistics, reference
documents and secondary information as advocates and experts in their own right.
When necessary, the partners provided additional information, analysis and
recommendations particular to their countries.

There were serious limitations in time, financial and other resources, and human
power/staff. Despite these, the commitment, time, staff/volunteer and resources
contributed by MFA and partners enabled us to finish this research. Unevenness in
capacities of research partners in each country, and the limitations in survey skills,
computer resources, encoding and statistical processing skills, all contributed to much
longer time than expected in processing the results and producing this report.

Of course, data and findings in this study are subject to correction, validation and/or
rejection if newer, more authoritative data become available.

Errors in fact, calculations, data processing, grammar or logic, and mistakes in the use
of statistical tools or concepts, are entirely the writer’s responsibility. The writer
apologizes for such. 38



CHAPTER 1:
MIGRANT PROTECTION & LABOR RECRUITMENT STANDARDS

“Each Member [State] ... shall establish a system of free public
employment agencies under the control of [the State].” [I[LO C002, 1919]

“Each Member [State] [shall] ensure that the services rendered
by its public employment service to migrants for employment
are rendered free.” [ILO C097, 1949]

“Private employment agencies shall not charge directly or indirectly,
in whole or in part, any fees or costs to workers.” [ILO C181, 1997]

What are the international and Asian regional protection laws, standards and norms for
migrant workers, particularly on the recruitment, placement and employment of migrant
workers abroad? Are these substantive and sufficient enough to address the recruitment
problems of migrant workers in Asia? Are these standards translated into bilateral and
national laws, policies and mechanisms to protect migrant workers against recruitment
abuses and labor rights violations?

A. INTERNATIONAL STANDARDS AND NORMS ON RECRUITMENT, PLACEMENT,
EMPLOYMENT AND PROTECTION OF MIGRANT WORKERS

The United Nations (UN) and the International Labour Organization (ILO) are two of the
leading inter-governmental bodies that set and monitor compliance to international human
rights standards. These standards form part of international law, and are codified in legally-
binding treaties (conventions and their protocols), as well as normative (non-binding)
declarations, recommendations, framework principles and similar instruments.

The UN has “more than 550” multilateral treaties to date,? of which nine (9) are considered
“core conventions” (these have nine protocols at present). Each of the UN Core Conventions
has a corresponding treaty-based body (committee of independent experts) that “monitors
State parties’ compliance with their treaty obligations, examines reports from State parties,
adopts Recommendations, issues General Comments, and considers individual
complaints.”? The comments or recommendations issued by these committees clarify or
enhance the application of the conventions — e.g. General Recommendation #26 of the
CEDAW Committee, and General Comment #1 of the Committee on Migrant Workers.

The ILO has 201 binding treaties to date — 189 conventions and their 12 protocols. Of these,
eight (8) are considered as “fundamental conventions” (as declared by the ILO Governing
Body in 2007); there is currently one protocol to these fundamental conventions. These
nine treaties are “fundamental to the rights of human beings at work, irrespective of levels

2 “Introduction” page, United Nations Treaty Collection, online
(http://treaties.un.org/Pages/DB.aspx?path=DB/MTDSGStatus/pagelntro_en.xml), accessed 30 June 2014.

3 “PowerPoint on OHCHR, October 2009,” Office of the United Nations High Commissioner for Human Rights
(OHCHR) website, online (http://treaties.un.org/Home.aspx?lang=en), accessed 25 July 2013.
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of development of individual member States.”# Of the remaining non-fundamental treaties,
four are considered “governance” (i.e. priority) conventions; the rest of the 177 conventions
are classified as “technical conventions.”

Implementation of all ILO conventions (ratified and un-ratified) are supervised by two
bodies: (a) Committee of Experts on the Application of Conventions and Recommendations
(CEACR); this is an independent committee of legal experts that reviews the periodic reports
submitted by governments; and (b) Conference Committee on the Application of Standards;
this is a tripartite, standing committee of the International Labour Conference; it examines
and acts on the reports of the CEACR.

Therefore, there are more than 751 UN and ILO legally-binding treaties to date. A country
becomes a “State-Party” (i.e. legally-bound) after it ratifies, accedes to, succeeds or
approves a treaty. In the UN process, a country can also “sign” a treaty, but this does not
make the government legally bound until it ratifies a treaty. In the ILO, the instruments go
directly through ratification, and there is no “signature” phase like in the UN.

1. Legally-Binding Treaties and Standards on the Recruitment, Placement, Employment
and Protection of Migrant Workers

According to the Migrant Forum in Asia (MFA) — the biggest network of migrant groups,
trade unions, civil society organizations and advocates in Asia — seventy-three (73) of the UN
and ILO treaties are considered most relevant to migrants (including migrant domestic
workers), seafarers, refugees and mobile populations. These represent 29 UN treaties (16
conventions + 13 protocols) and 44 ILO treaties (41 conventions + 3 protocols). Appendix 1
lists these 73 UN and ILO treaties, and their applicability to the 11 countries covered by this
research.

2.  MFA’s “Migrant Bill of Rights” (MBR)

MFA considers twenty-five (25) of these 73 treaties as the “Migrant Bill of Rights” (MBR),
because they establish landmark or benchmark rights or standards for migrants, seafarers
and their families. The MBR includes 12 UN treaties (7 conventions + 5 protocols) and 13 ILO
treaties (12 conventions + 1 protocol). MFA advocates for the adoption, proper
implementation and adherence by all countries to these MBR treaties, as fair and just
standards in the treatment of all migrant workers and their families. In Appendix 1, these
treaties are marked with “MBR.”

3. Treaties Pertaining to the Recruitment of Migrant Workers

The standards and principles set in the MBR treaties are the basic references used in this
research in analyzing the status of migrant workers in the countries surveyed — including
their working conditions, rights and benefits, treatment by the home or host country, access
to redress and justice, and recruitment experience.

#International Labour Organization (ILO) website, online (www.ilo.org/public/english/region/asro/bangkok/),
accessed 26 July 2014.
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Given the focus of this research (recruitment issues/problems), we take particular note of
the standards and provisions of the UN and ILO treaties that protect migrant workers
against abuses and exploitation in the recruitment process.

Of the 73 treaties relevant to migrants, thirteen (13) set international standards on
recruitment practices and the operation of private employment agencies. These are marked
with “RECRU” in the tables in Appendix 1. Note that nine of these recruitment treaties are
among the MBR treaties, but 4 are not.

These recruitment-related treaties are composed of the following four (4) UN and nine (9)
ILO treaties:
e Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), 1979;
e International Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families (MWC), 1990;
e United Nations Convention against Transnational Organized Crime (UNTOC), 2000;
e UNTOC Optional Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children (UNTOC PT), 2000; also known as the Palermo
Protocol;
e |LO Convention 2 (C002) on Unemployment, 1919;
e ILO Protocol of 2014 to C029/Forced Labour Convention (P029), 2014;
e |LO Convention 88 on Employment Service (C088), 1948;
e |LO Convention 95 on Protection of Wages C095), 1949;
e |LO Convention 96 on Fee-Charging Employment Agencies (Revised) (C096), 1949;
e |LO Convention 97 on Migration for Employment (Revised) (C097), 1949;
e |LO Convention 143 on Migrant Workers (Supplementary Provisions) (C143), 1975;
e |LO Convention 181 on Private Employment Agencies (C181), 1997;
e |LO Convention 189 on Decent Work for Domestic Workers (C189), 2011.

4. Recognition and Coverage of (Migrant) Domestic Workers Under International Law

Until recently, most of these instruments did not mention domestic (household) workers; if
they did, it was typically to exclude domestic workers (DW) from coverage, or restrict their
rights. Considering that the notion of “domestic work as work” had not been previously
established as a universal legal principle, this left domestic workers out of the coverage of
most of the labor standards. The adoption by the ILO in June 2011 of Convention 189 (C189)
and its accompanying Recommendation 201 (R201) on decent work for domestic workers
was a historical watershed: it did not simply set minimum standards of rights and protection
for domestic workers, it formally recognized domestic work as work — thus making all ILO
instruments applicable to all domestic workers, local and migrant, at par with all other
workers. The preamble of C189 affirms this: “...Recalling that international labor
Conventions and Recommendations apply to all workers, including domestic workers....” ILO
C189 entered into force on 5 September 2013, a year after the Philippines deposited the
second ratification in 2012.
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5.  ILO C29 Protocol of 2014: Putting migrant workers, and recruitment resulting in
forced labor, under the purview of the fundamental ILO treaties

ILO Convention 29 on forced labor was adopted in 1930, long outdated in terms of the
context of forced labor, especially as this pertains to migrant workers. However, the
commitment of all countries to combat forced labor remains as strong today as it was in
1930, one reason why C29 is one of the eight fundamental ILO treaties. The landmark ILO
Protocol of 2014 updated the definition and context of forced labor, putting it up to speed
with the globalized, mobile world of work today. The protocol makes ILO C29 a powerful
tool for migrant workers because it specifically affirms the particular risk/vulnerability of
migrant workers to forced labor, including through abusive recruitment. Crucially, as a
fundamental ILO treaty, it is legally-binding on all ILO members, and puts recruitment and
migrant workers in forced labor situations under the purview of this binding instrument.

6. Non-Binding International (UN/ILO) Instruments on Labor Recruitment and
Protection of Migrant Workers

The UN and ILO, including the treaty bodies of the UN core conventions, and the ILO
Committee of Experts on the Application of Conventions and Recommendations, also
produce non-binding, normative instruments — recommendations, reports, framework
principles, action plans, etc. which enhance, supplement or elaborate on the legally-binding
standards. Some of the most relevant ones on recruitment and migrant protection are:

e CEDAW General Recommendation #26 on women migrants (2008);

e CMW General Comment #1 on migrant domestic workers (3 Dec 2010);

e Guiding Principles on Business and Human Rights (United Nations “Protect,
Respect and Remedy” Framework); also known as the “Ruggie principles”;
endorsed by the UN Human Rights Council on 16 June 2011;

e |LO Declaration on Fundamental Principles and Rights at Work (1998);

e |LO Multilateral Framework on Labour Migration (2006);

e |LO Recommendations — Many ILO Conventions, especially the more modern ones,
have related or accompanying ILO Recommendation(s); both are legal
instruments,” although the Recommendation is non-binding, and usually provides
more detailed, specific, and supplementary provisions on the same subject. For
instance, ILO Recommendation 188, which supplements ILO Convention 181 on
Private Employment Agencies, prescribes technical standards, guidelines,
procedures and concrete measures to protect workers and to promote
cooperation between the public employment service and private employment
agencies.®

Following are the recruitment-related ILO Conventions and their associated ILO

51LO. ASEAN TRIANGLE Project, “Protection of migrant workers in the recruitment and third party employment
process: International standards and guiding principles given by the Private Employment Agencies Convention,
1997 (No. 181) and Private Employment Agencies Recommendation, 1997 (No. 188), foreword, 2015, p. i.

5 bid., p. 4.
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Recommendations:’

-C97: Recommendation 86;2

-C143: Recommendation 86 — Migration for Employment Recommendation
(Revised), 1949; Recommendation 100 — on Protection of Migrant Workers
(Underdeveloped Countries), 1955; Recommendation 122 — on Employment Policy,
1964; Recommendation 8 on Employment Service, 1948; Recommendation 151;°
-C181: Recommendation 188 on Private Employment Agencies, 1997,

-C189: Recommendation 201 — on Domestic Workers, 2011.

All these UN and ILO instruments — both the binding and the normative — show that there
are numerous, clear, codified, long-standing and well-established international legal
standards on the protection of migrant workers, including domestic workers, and the
regulation of labor recruitment. What standards are exactly set by these instruments?

B. OBLIGATIONS & COMMITMENTS UNDER INTERNATIONAL TREATIES (LEGALLY-
BINDING STANDARDS)

Below are particular provisions (on recruitment and migrant protection) of the 13 UN/ILO
treaties. (See Appendix 9, Part A for a more detailed enumeration of the provisions of the
binding international instruments on recruitment and the protection of migrant workers.)

1. Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), 1979

Measures including legislation to suppress all forms of trafficking in women
(Article 6)

2. International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (MWC), 1990

Authorization, approval and supervision of agencies, prospective employers or
persons acting on their behalf (Article 66.2);

Collaboration among States to prevent and eliminate illegal movements and
employment of irregular migrant workers; measures against the dissemination of
misleading information; sanctions on persons, groups or entities which organize,
operate or assist in organizing or operating clandestine movements (Article 68.1);

3.  UNTOC Optional Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children (UNTOC PT), 2000; also known as the Palermo
Protocol

Definition of "trafficking in persons" includes recruitment, transportation, transfer,
harboring or receipt of persons; including use of threat, coercion, fraud, deception,
giving/receiving of payments or benefits to achieve the consent of a person for the

7 Related ILO Recommendations as indicated in the relevant page of the Convention (Source: ILO NORMLEX,
http://www.ilo.org/dyn/normlex/en/, accessed 25 July 2013).

8 Accompanying ILO Recommendation to C97, as mentioned in the Fair Recruitment Initiative brochure, p.4.

% Accompanying ILO Recommendation to C143, as mentioned in the Fair Recruitment Initiative brochure, p.4.
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purpose of exploitation; “exploitation” includes sexual exploitation, forced labor or
services, slavery or practices similar to slavery, servitude (Article 3(a));

ILO Convention 2 (C002: Unemployment Convention), 1919
e Establishment by the State of a system of free public employment agencies under
the control of a central authority (Article 2.1);

Protocol of 2014 to the Forced Labour Convention of 1930 (ILO P029), 2014 -

adopted at 103" ILC, 11 June 2014; will enter into force on 9 November 2016

e Recognition of the particular vulnerability and higher risk of certain workers,
including migrants, to forced or compulsory labor (Preamble);

e Measures by the State to prevent and eliminate use of forced labor, to provide to
victims protection and access to appropriate and effective remedies, such as
compensation, and to sanction the perpetrators of forced or compulsory labor
(Article 1.1);

e Measures against trafficking in persons for the purposes of forced or compulsory
labor (Article 1.3).

e Measures in educating and informing people, particularly the vulnerable;
educating and informing employers; legislation that covers vulnerable/at risk
workers and are enforced; protecting migrant workers from possible abusive and
fraudulent practices during the recruitment and placement process (Article 2);

e Measures for the release, protection, rehabilitation of all victims of forced or
compulsory labor; provision of assistance and support (Articles 3 and 4.1);

e Measures entitling authorities not to punish victims of forced or compulsory labor
who were compelled to involve in unlawful activities (Article 4.2);

e Cooperation between States to prevent and eliminate all forms of forced or
compulsory labor (Article 5).

ILO C088 (Employment Service Convention), 1948

e Maintenance by the State of a free public employment service (Article 1.1);

e Employment service that ensures effective recruitment and placement, including
of migrant workers (Article 6).

ILO C095 (Protection of Wages Convention), 1949

e Prohibition of “any deduction from wages” made by worker to employer, his
representative, or to “any intermediary such as labor contractor or recruiter” as
direct or indirect payment for the purpose of obtaining or retaining employment
(Article 9).

ILO C096 (Fee-Charging Employment Agencies Convention (Revised)), 1949

e States to choose between two options: Part Il of the Convention (progressive
abolition of fee-charging employment agencies conducted with a view to profit
and the regulation of other agencies), or Part lll (regulation of fee-charging
employment agencies) (Article 2.1).

ILO C097 (Migration for Employment (Revised)), 1949
e Maintenance by the State of an adequate and free service to assist migrants for
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10.

11.

12.

employment; providing migrants with accurate information (Article 2);
Measures by the State to facilitate the departure, journey and reception of
migrants for employment (Article 4);

Cooperation between member-States on employment service and other services
connected with migration (Article 7.1);

States to “ensure that the services rendered by its public employment service to
migrants for employment are rendered free” (Article 7.2);

ILO C143 (Migrant Workers (Supplementary Provisions) Convention), 1975

National laws or regulations imposing administrative, civil and penal sanctions
(including imprisonment) pertaining to the illegal employment of migrant workers,
or in organizing or assisting such movements (Article 6.1);

ILO C181 (Private Employment Agencies), 1997; revises C96 (1949)

Allowing the operation of private employment agencies as well as the protection
of the workers using their services (Article 2.3);

State to determine the legal status of private employment agencies, and
conditions of operation including licensing, certification (Article 3.1 and 3.2);
Measures to ensure that the workers recruited by private employment agencies
are not denied the right to freedom of association and the right to bargain
collectively (Article 4);

“Private employment agencies shall not charge directly or indirectly, in whole or in
part, any fees or costs to workers” (Article 7.1);

Consultation with the organizations of employers and workers; all necessary and
appropriate measures, both within its jurisdiction, and in collaboration with other
Members, to protect and prevent abuses of migrant workers recruited or placed in
its territory by private employment agencies; laws/regulations which provide for
penalties, including prohibition of those private employment agencies which
engage in fraudulent practices and abuses (Article 8.1);

Bilateral agreements between member-States “to prevent abuses and fraudulent
practices in recruitment, placement and employment ” of migrant workers (Article
8.2);

Machinery and procedures ensured by the State, for the investigation of
complaints, alleged abuses and fraudulent practices of private employment
agencies (Article 10);

Measures to protect workers employed by private employment agencies, in
relation to freedom of association, collective bargaining, minimum wages, working
time and other working conditions, statutory social security benefits, access to
training, occupational safety and health, compensation in case of occupational
accidents or diseases, compensation in case of insolvency and protection of
workers claims, maternity protection and benefits, and parental protection and
benefits (Article 11).

ILO C189 (Decent Work for Domestic Workers), 2011

Measures by the State to protect domestic workers against all forms of abuse,
harassment and violence (Article 5);
Measures to ensure that domestic workers are informed of their terms and
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conditions of employment in an appropriate, verifiable and easily understandable
manner (Article 7);

e Protection by the State of domestic workers, including migrant domestic workers,
recruited or placed by private employment agencies, against abusive practices by:
(a) determining the conditions governing the operation of private employment
agencies; (b) ensuring that machinery and procedures exist for the investigation of
complaints, alleged abuses and fraudulent practices of private employment
agencies; (c) adopting all necessary measures, within its jurisdiction and in
collaboration with other Members, to protect and prevent abuses of domestic
workers recruited or placed in its territory by private employment agencies; laws
or regulations that specify the respective obligations of the private employment
agency and the household towards the domestic worker, and provide for penalties,
including prohibition of private employment agencies engaged in fraudulent
practices and abuses; (d) adopting bilateral, regional or multilateral agreements to
prevent abuses and fraudulent practices in recruitment, placement and
employment of migrant domestic workers; and (e) taking measures to ensure that
fees charged by private employment agencies are not deducted from the
remuneration of domestic workers (Article 15.1);

e Consultation with organizations of employers and workers and, where they exist,
with organizations representative of domestic workers (Article 15.2).

C. NORMATIVE STANDARDS & RECOMMENDATIONS OF INTERNATIONAL NON-
BINDING INSTRUMENTS

Appendix 9, Part B enumerates the key provisions of selected non-binding international
instruments on the recruitment, placement, employment and protection of migrant workers.

These UN, ILO and inter-governmental instruments have been adopted by the governments
and reflect official consensus; they are also international legal instruments, although the
prescriptions are recommendatory in nature. These normative standards, recommendations,
comments, declarations or frameworks reinforce, clarify, elaborate upon, or supplement

the binding standards. Norms linked to treaties can be used to argue that a binding treaty
applies to the issues elaborated in the relevant non-binding instrument.

Non-binding recommendations or reports are usually much longer and more specific than
the binding instruments, and show if or how, specific cases or problems are covered by the
binding instrument(s). Therefore, the practical value of the normative instruments are in
providing basis/justification/guidance in asserting that there is a violation or abuse, which
binding standards obligate a State to act on these violations, and what strategic or systemic
remedies need to be applied to prevent similar problems in the future.

1. General Recommendation No. 26 of the CEDAW Committee — Pertaining to women
migrants and domestic workers (adopted by the CEDAW Committee, 2008)
e Heavy debt burden of women migrant workers, specifically from recruitment fees;
they may not be able to leave abusive situations; may become undocumented the
minute she leaves her job (Paragraph 15);
e Obligation of countries of origin to respect and protect the human rights of their
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female migrant workers — measures shall include: education, awareness-raising
and training; requiring recruitment agencies to participate in awareness-raising
and training programs and sensitize them; regulations and monitoring systems
which include a comprehensive definition of irregular recruitment and legal
sanctions for breaches of the law; accreditation programs to ensure good practices
among recruitment agencies (Paragraph 24);

General Comment No. 1 of the UN Committee on Migrant Workers — Pertaining to
migrant domestic workers (adopted by the CMW, December 2010; released February
2011)

Inclusion of migrant domestic workers (MDWs) in the term "migrant worker" (in
the UN Migrant Workers Convention); exclusion of MDWs from protection would
constitute a prima facie violation of the Convention (Paragraph 6);

Before departure: charging of exorbitant fees to MDWs by recruitment agencies,
labor brokers, and other intermediaries; migrants not provided with accurate
information, meaningful preparation, or written contracts; MDWs are deceived by
illegal recruitment agents and lured into paying for fraudulent visas, documents or
jobs (Paragraph 9);

Upon arrival: migrants left stranded with high levels of debt and without legal
papers and employment (Paragraph 11);

In the workplace: migrants subjected to abusive working conditions, including
psychological, physical and sexual abuse and harassment from employers,
recruitment agents or intermediaries (Paragraph 13);

Difficulties/deterrents for MDWs in claiming their rights and seeking redress in
case of violations: no available mechanisms to receive and address complaints
from domestic workers; lack of knowledge of MDWs to whom to address their
labor problems; reluctance to contact the police or labor authorities out of fear of
deportation; language barriers; costs of administrative and legal processes
(Paragraph 27);

Cooperation/shared responsibility of States of origin, transit and employment for
regulating and monitoring recruitment and placement processes (Paragraph 31);
Cooperation of States of origin and employment in adoption of protection-
sensitive and transparent frameworks and agreements (bilateral, multilateral and
regional agreements) (Paragraph 32);

Recruitment agencies: Obligation of States to regulate and monitor labor brokers,
recruitment agencies and other intermediaries (Paragraph 33);

Authorization, approval and supervision by public authorities of recruitment or
placement agencies in countries of origin, transit or employment; including:
licensing (“formal, regular, transparent and State-regulated”); accreditation and
periodic renewal; monitoring, inspection and evaluation; sanctions and penalties;
systems of recording and reporting (including web-based formats that are publicly
and widely accessible) (Paragraph 34);

Establishment of specific criteria by the State on MDWs’ rights; ensuring that only
agencies observing these criteria can continue to operate (Paragraph 35);
Adoption of codes of conduct on the recruitment of MDWs, including specific rules
governing fees and salary deductions, penalties and sanctions to enforce these
codes (Paragraph 36);
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e Banning by the State of recruitment fees charged to domestic workers, including
through salary deductions (Paragraph 36);

e Protection by the State of the right of MDWs to freedom of movement and
residence. States should also ensure that MDWs retain possession of travel and
identity documents (article 21) (Paragraph 39);

e Ensuring the right to organize for collective bargaining for MDWs, in particular
through trade unions (articles 26 and 40) and labor organizations (Paragraph 45);

e Access to justice and remedies: States of employment to ensure that all MDWs
have access to complaints mechanisms (articles 18, paragraph 1, and 83)
(Paragraph 49);

e Access to courts and other justice mechanisms without fear of being deported as a
consequence; access to temporary shelter when needed due to the abusive
employment; provision of time-bound or expedited legal proceedings to address
complaints by MDWs (Paragraph 50);

e Primary responsibility of States of employment to protect the rights of MDWs;

e Embassies and consulates are encouraged, in coordination with the authorities in
the countries of employment, to: (a) Ensure adequately trained staff and
complaints mechanisms (including telephone hotlines), etc.

e Cooperation among embassies and consulates of countries of origin (Paragraph 63).

Guiding Principles on Business and Human Rights (United Nations “Protect, Respect
and Remedy” Framework); also known as the “Ruggie Principles” (endorsed by the
UN Human Rights Council, 16 June 2011)

e State duty to protect human rights (Principles 1 to 10);

e Corporate responsibility to respect human rights (Principles 11 to 24);

e Access to remedy (Principles 25 to 31).

ILO Multilateral Framework on Labour Migration (adopted by the Tripartite Meeting

of Experts, November 2005; endorsed by the ILO Governing Body, March 2006)

e Licensing and supervision of recruitment and placement services for migrant
workers by governments of origin and destination in accordance with ILO C181
(1997) and its Recommendation (No. 188):

-standardized system of licensing or certification;

-recruitment and placement services respect migrant workers’ fundamental
principles and rights;

-migrant workers receive understandable and enforceable employment contracts;
-recruitment and placement services do not recruit, place or employ workers in
jobs with unacceptable hazards/risks, or are abusive or discriminatory of any kind;
-implementation of legislation and policies; with effective enforcement and
sanctions to deter unethical practices;

-system of protection, such as insurance or bond, to be paid by the recruitment
agencies, to compensate migrant workers for any monetary losses resulting from
the failure of a recruitment or contracting agency to meet its obligations to them;
-fees or other charges for recruitment and placement are not borne directly or
indirectly by migrant workers;

-incentives for recruitment and placement services that meet recognized criteria
for good performance (Principle 13).

19



D. FOUNDATIONAL PRINCIPLE: EMPLOYMENT (INCLUDING RECRUITMENT) SERVICES AS
FREE PUBLIC SERVICE BY THE STATE

1. Core and foundational principles set by the international standards regarding
recruitment and placement of workers, including migrant workers

Employment facilitation (including recruitment/ placement) service for workers is a public
service, rendered free for the workers, and is the duty of the State — this is the foundational
principle and standard set by the UN/ILO treaties, right from the start.

This is shown in the following brief timeline on the evolution of the UN/ILO standards and
principles on employment and recruitment of (migrant) workers:

UN/ILO Key principle/standard on the recruitment,
Year .
Instrument placement, employment and protection of MWs

1919 ILO C002 e System of free public employment agencies controlled by the State

1948 ILO C88 e Free public employment service maintained by the State; includes
migrant workers

1949 ILO C95 e Prohibits any deduction from wages made by worker to employer (or
his representative, or any intermediary e.g. recruiter), directly or
indirectly, to obtain work

1949 ILO C96 e Abolish or regulate “fee-charging employment agencies with a view
to profit”

1949 ILO C97 e Free service maintained by the State to assist migrants for
employment; State’s “public employment service to migrants for
employment are rendered free”

1975 ILO C143 e Laws, sanctions against illegal employment of migrant workers

1979 CEDAW e Measures to suppress all forms of trafficking in women

1990 MWC e |tis State responsibility to authorize, approve, supervise agencies,

employers or persons acting on their behalf; eliminate illegal
movements and employment of MWs; sanctions

1997 ILO C181 e Allow the operation of public employment agencies (PEAs) as well as
the protection of the workers using their services;

e State to determine/prescribe legal status of PEAs, licensing,
conditions of operation; ensure basic labor rights, social
security/protection, safety at work, conditions of work, access to
redress/justice;

e Prohibits PEAs from charging “directly or indirectly, in whole or in
part, any fees or costs to workers” (Art. 7.1)

e Bilateral agreements to prevent abuse and fraudulent practices in
recruitment, placement, employment of migrant workers

2000 UNTOCPT | e “Trafficking” includes recruitment, receiving payments/benefits;
(Palermo “exploitation” includes forced labor/services, slavery or slavery-like
protocol) practices, servitude

2006 ILO e Licensing and supervision of recruitment and placement services for
Multilateral migrant workers by government of origin and destination in line with
Framework C181/R188;
on Labor e System of protection/insurance paid by the recruitment agencies (to
Migration compensate MWs for any monetary losses due to failure of
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Year UN/ILO Key principle/standard on the recruitment,
Instrument placement, employment and protection of MWs
(non- recruitment/contracting agency);
binding) “Fees or other charges for recruitment and placement are not borne
directly or indirectly by migrant workers”
2008 CEDAW GR Obligation of origin countries to adopt laws and monitoring systems
26 (non- which comprehensively define “irregular recruitment”;
binding) Accreditation programs to ensure good practices among recruitment
agencies
2010 CMW GC Inclusion of migrant domestic workers (MDW) in definition of MWs;
No. 1 (non- Obligation of States (origin, transit, employment) to regulate,
binding) authorize, license, supervise, monitor, inspect, sanction, record,
report labor brokers, recruitment agencies and other intermediaries;
e “Banning by the State of recruitment fees charged to MDWs,
including through salary deduction”
e Prohibits confiscation of travel/identity documents
2011 C189 e Institutionalized the principle of “domestic work is work”
e Echoes C181 provisions on recruitment regulation, protection of
MDWs against abusive practices; “ensure that fees charged by PEAs
are not deducted from the [wage] of DW”
2014 ILO P29 e Recognized the particular vulnerability of migrant workers to forced/
compulsory labor;
e Protect migrant workers from possible abusive and fraudulent
practices during the recruitment and placement process (Art 2)

2. The context, standards and treaties have evolved, but the foundational principles
have remained and continue to be updated and enhanced.

The principle of “free public employment service” as duty of the State was established
under ILO Convention No. 2 in 1919; this was reaffirmed under C88 in 1948, explicitly
including cross-border migrant workers in the employment services of the State. Note that
these two landmark treaties are in the aftermath of the 15t and 2" World Wars —
underscoring the basic importance of the State providing free employment facilitation for
workers in the face of great devastation, and in order for economic activity and productivity
to be ensured and built up.

The principle of “free employment service for the workers” has been repeatedly affirmed
since 1948, and as recently as 2011 (e.g. by C95 in 1949, C97 in 1949, C181 in 1997, ILO
Multilateral Framework in 2005, UN CMW General Comment #1 in 2010, and C189 in 2011).
This has been refined into the “no fees charged to the worker” or the “employer pays”
principle.

The following are the core standards and principles pertaining to employment and
recruitment services for the workers, particularly migrant workers:

e |tisthe duty of the State to establish and maintain a system of free public
employment service for workers; this service includes recruitment and placement
facilitation; not only for local workers, but also for cross-border (international)
migrant workers, domestic workers, women workers;
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e The State allows, authorizes, licenses, regulates, monitors the operation of
private/fee-charging employment and recruitment agencies; the State prescribes
the requirements and conditions for such operation, including sanctions and
penalties for non-compliance;

e Inthe process, the employment service ensures basic freedoms, protection of the
rights of the workers, fair working conditions, occupational safety, non-fraudulent
process, non-discrimination, and protection from trafficking and forced labor;

e Recruitment/hiring fees and costs are borne by the employer, not the worker; “no
fees on workers” and “employer pays” principle; “no cost or fees charged on the
worker, directly or indirectly, in whole or in part”;

e Transparent, honest, accountable practices; providing workers with proper
information, adequate preparations;

e Access to redress/justice by the workers;

e Cooperation between and among States.

3. Decades of deregulation, privatization and neoliberal policies have resulted in
recruitment services (particularly for migrant workers) that are market-driven and
predominated by private recruiters

“In pioneering countries of destination in Europe and North America (post-WWII),
governments struck government-to-government (G-to-G) agreements overseeing
recruitment, worker contracts, and labour law compliance, and recruitment costs were
borne by employers ... As temporary labour migration programs grew and the neoliberal
paradigm took hold, governments scaled back their oversight functions, leaving the door
open for the private sector to fill the gap—a system that has now become institutionalized
and extremely difficult to regulate.”*?

In Asia, in line with deregulation and privatization, public employment services, state-
managed placement/recruitment services, and government-to-government (“G2G”)
channels have largely been left out or ruled out in the past several decades; many
governments in origin countries in Asia have required migrants to go through private
recruitment agencies.

As a result, profit-seeking private companies and individuals (in some countries, State-
controlled enterprises) have dominated and controlled the recruitment and overseas
placement of migrant workers. Human trafficking and smuggling have become big business,
too. The recruitment and overseas placement of migrant workers and seafarers have
become a particularly lucrative multibillion dollar industry in Asia.

The virtual monopoly of the overseas recruitment/placement business by powerful private
recruiters has created cartel-like practices (e.g. in setting fees, cornering/controlling
deployment markets).!! It also created powerful recruiters’ groups and lobbies, at times

10 Open Working Group on Labor Migration and Recruitment. “Recruitment ‘Fees’ & Migrants’ Rights
Violations” (Policy Brief #1), June 2014, pp. 6-7.

11 Alliance of Progressive Labor-SENTRO, et al. License to Exploit: A Report on the recruitment Practices and
Problems Experienced by Filipino Domestic Workers in Hong Kong, 2013, p. 43.
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opposing government protection efforts. As recently as 2013, recruiters’ groups in Hong
Kong and Singapore organized powerful lobbies and public campaigns against the “zero
placement fee” (on domestic workers) policy of the Philippine government.

Experience of some Asian countries however, notably the Philippines, have shown the
failure of deregulation in improving overseas recruitment services in the context of
protecting the workers and ensuring ethical practices. When the Philippines adopted its
“Magna Carta for Migrant Workers (Republic Act 8042) in 1995, it enshrined its
“deregulation policy” in the law (Sections 29 and 30: “Comprehensive Deregulation Plan on
Recruitment Activities”) which promised to phase out government regulatory functions
within five years. In 2007, after years of intense campaigning by migrants and advocates on
the adverse effects of deregulation, R.A. 9422 was passed, repealing the deregulation
provisions of R.A. 8042. In 2010, R.A. 10022 was passed, amending R.A. 8042 again, and
reinstituting, reinforcing and enhancing the regulatory functions of government by
expanding the scope of illegal recruitment acts, strengthening regulatory institutions, and
increasing the sanctions against violators.!?

At the other end of the scale, the idea of abolishing private recruitment agencies, enshrined
in ILO C96 (on Fee-Charging Employment Agencies (Revised), 1949) also failed, with very
few States embracing Option Il of C96 (abolition of fee-charging employment agencies). In
Asia, only four countries have ratified C96 — with Bangladesh, Pakistan and Syria ratifying
Option Il (abolition), and Sri Lanka ratifying Option Il (regulation). C96 has been revised by
C181 (on Private Employment Agencies, 1997), which is in the context of regulating the
agencies.

E. APPLICABILITY OF THE UN & ILO TREATIES TO THE COUNTRIES IN THE SURVEY

The standards are clear, substantive, and well established. How committed are the
countries of origin and destination in Asia (specifically the 11 countries in the survey) in
adhering to these standards? Which of the MBR and recruitment treaties are legally-binding
on these countries?

This section shows the ratifications by each of the 11 countries of the migration-related
treaties. In the succeeding chapters of this report, we will present the survey results on the
working conditions and recruitment issues reported by the respondents. We will, at that
point, reflect back on whether there are correlations between the level of ratification of the
UN/ILO treaties by these countries, and the recruitment/working condition problems of the
migrant workers.

1. Commitment by the 11 Countries (Surveyed) to the Migration-Related Treaties

Appendix 1 shows the applicability of the 73 treaties to the 11 countries surveyed (dates of

12 Alliance of Progressive Labor-SENTRO, et al. License to Exploit: A Report on the recruitment Practices and
Problems Experienced by Filipino Domestic Workers in Hong Kong, 2013, pp. 6-8.
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ratification, accession, succession, signing of the UN and ILO treaties). The graph below
(Figure 1) summarizes the number of treaties ratified/signed by each of the countries
surveyed (Taiwan is not in the list because it is not a member of the UN or ILO).

Among the 11 countries in the survey, the Philippines has ratified the most number of
treaties relevant to migrants (59% of the 73 treaties); in fact, the Philippines has ratified the
most number of treaties among all Asian countries. Four of the five origin countries in the
survey (Philippines, Bangladesh, India, Indonesia) have higher-than-average ratification
rates (average ratification among the 32 countries is 27 treaties); Nepal is at the average of
the Asian ratification level.

In contrast four of the six destination countries in the survey (Thailand, Bahrain, Malaysia,
Singapore) have below-average ratification records.
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Figure 1: Ratification of UN and ILO Treaties Relevant to Migrants (by countries in the survey)

2. Commitment by the 11 Countries to the “Migrant Bill of Rights” (MBR) Treaties

Let us look more specifically into the ratification of the MBR and recruitment-related
treaties. The tables in Appendix 1 show the MBR and recruitment-related treaties (indicated
by “IMBR]” and “[RECRU]”). The following graph (Figure 2) compares the ratification record
of the countries on the MBR treaties.

The data reveals that in fact, most of the origin countries in the survey (Philippines,
Bangladesh, Indonesia, Nepal) have been more strategic and migrant-oriented about their
ratification of UN and ILO treaties — they have above-average ratification records for the
MBR treaties. India’s record is revealing: the data shows that while it has ratified many
migrant-related treaties, these are the less-critical ones; it has below average ratification
record of the more important (MBR) treaties.

The Philippines is still the run-away leader and most consistent among the Asian countries
in adopting the MBR treaties, having ratified 84% of the 25 MBR treaties (Bangladesh and
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Figure 2: Ratification of UN and ILO Treaties in the MFA "Migrant Bill of Rights" (MBR) (by countries in the survey)

Indonesia are at the far second, at 56% ratification rate). At the opposite end, Singapore,
Malaysia and Bahrain have also been consistent in having the lowest ratification rates (of

the migrant-related treaties in general, and the MBR treaties in particular); they ratified less

than a third of the migration-related and the MBR treaties.

3. Commitment by the 11 Countries to the Recruitment-Related Treaties
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Figure 3: Ratification of UN and ILO Treaties on Recruitment (by countries in the survey)

The graph in Figure 3 shows the ratification record of the countries in regard to the 13
recruitment treaties. Again, the Philippines has the highest ratification rate (majority, or
69% of the 13 treaties). Most of the countries have above-average ratification records;
Malaysia shows a more improved record on the recruitment treaties (above average;
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ratified 38% of the 13 treaties). Singapore and Bahrain remain consistent, having the lowest
ratification rates. Note that Nepal has the least commitment to the recruitment treaties
(ratified only 15% of the 13 treaties).

Let us now look at each of the recruitment-related treaties and examine the pattern of
ratification by the 11 countries in particular, and Asian countries in general:

e MWC: Only a quarter of the countries in the survey (3 of the 11) have ratified
(Bangladesh, Indonesia, Philippines); overall, 47 countries have ratified, at least 7
from Asia (Bangladesh, Cambodia, Indonesia, Philippines, Sri Lanka, Syria, Timor
Leste);

e CEDAW: All 11 countries in the survey have ratified; overall, 188 countries have
ratified, at least 36 from Asia;

e UNTOC PT (Palermo protocol on trafficking): Majority of the countries in the survey
(7/11) have ratified (India, Indonesia, Philippines, Bahrain, Lebanon, Malaysia,
Thailand); overall, 166 countries have ratified, at least 26 from Asia;

e |LO P029: None of the 11 countries in the survey have ratified; although all have
ratified C29 (all also ratified C105; but Malaysia, Singapore have denounced C105).
Overall, 4 countries have ratified P029 (Mauritania, Norway, Niger, United
Kingdom);

e (88: Majority of the countries in the survey (7/11) have ratified (India, Indonesia,
Philippines, Lebanon, Malaysia, Singapore, Thailand); overall, 90 countries have
ratified, at least 15 from Asia;

e (95: Afew (2/11) have ratified (Philippines, Lebanon); overall, 98 countries have
ratified, at least 9 from Asia;

e (96: Only one out of the 11 countries has ratified (Bangladesh); overall, 42
countries have ratified (19 have denounced), 4 from Asia (Bangladesh, Pakistan, Sri
Lanka, Syria; Israel and Japan have denounced);

e (97: Only one out of the 11 countries has ratified (Philippines); overall, 49
countries have ratified, at least 4 from Asia (China/Hong Kong, Israel, New Zealand,
Philippines);

e (C143: Only one out of the 11 countries has ratified (Philippines); overall, 23
countries have ratified (only Philippines in Asia);

e (181: None of the 11 countries have ratified; overall, 31 have ratified, at least 3
from Asia (Israel, Japan, Mongolia);

e (C189: Only one out of the 11 countries has ratified (Philippines); overall, 22 have
ratified (only Philippines in Asia).

None of the countries in the survey have ratified C181, the main ILO convention on
recruitment agencies (which revised and updated C96), although Bangladesh has ratified
C96, the older convention. The unequivocal prohibition on charging of any costs or fees by
recruiters to workers (including migrant workers), directly or indirectly, in whole or part, is
contained in C181 (Article 7.1). Therefore, this is an essential treaty in terms of making
countries accountable in ensuring the “zero fees charged to workers” principle.

Many of the provisions of C181 (Articles 3, 4, 7, 8, 10, 11) are echoed in C189 (Articles 5, 15)

—including prohibition on deducting fees charged by recruiters from the wage of the
domestic worker (Article 15.1.e). Therefore, migrant domestic workers will be covered by
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similar recruitment-protection provisions as in C181 (although C181 does not have the
critical provision of C189 requiring clear, verifiable terms of employment preferably through
written employment contracts (Article 7). Sadly, only the Philippines, by far, has ratified
C189 among the 11 countries in the survey.

The above data show that most of the countries in the survey have committed to
international laws to protect migrant workers, including women and domestic workers,
against recruitment and migration abuses, illegal practices, violations, forced labor, and
trafficking. As such, they are obligated to individually address the problems, and to
collaborate (bilaterally, multilaterally) as UN and ILO members to redress the violations,
assist the victims, punish the violators, and rectify policy and practices towards eliminating
illegal recruitment and abusive practices.

To ensure mutual obligation and more effective country-level and cross-border policies,
actions and mechanisms against recruitment abuses, the countries in the survey (and in Asia
as a whole) need to ratify the recruitment-related and MBR treaties, esp. MWC, UNTOC PT,
P29, C97, C143, C181, and C189.

F. LEGALLY-BINDING & NORMATIVE STANDARDS IN THE ASIAN REGION

The above international laws and prescriptive norms should ideally be translated into Asian
regional and national laws, mechanisms and processes.

Thus far, there are no legally-binding instruments at the Asian regional or sub-regional
levels pertaining to migrant worker protection particularly in the context of recruitment.
There is a legally-binding sub-regional convention, which is one of the earlier instruments in
Asia, adopted by the member-States of the South Asian Association for Regional
Cooperation (SAARC) at their 11" Summit in Kathmandu, Nepal in 2002 — the “SAARC
Convention on Preventing and Combating Trafficking In Women and Children for
Prostitution.” This is binding on the seven member-States of SAARC, but its scope is focused
on, and limited to, trafficking resulting in prostitution.

ASEAN governments committed in 2007 to adopt a legally binding instrument on the
protection of migrant workers; however, almost a decade later, even the draft of this
instrument couldn’t be agreed upon by the ASEAN governments.

There are, at least, some written and agreed, non-binding norms and collective
commitments at the Asian regional or sub-regional levels. The most recent government-led
efforts have been through the Abu Dhabi Dialogue (ADD) and the Colombo Process, which
offer significant hope, because they involve most of the major migrant origin and
destination countries in Asia, especially in southeast Asia, south Asia, and west Asia.

Appendix 9, Part B enumerates the key provisions of the non-binding instruments in the
Asian region pertaining to the recruitment and the protection of migrant workers.
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1. ASEAN Declaration on the Protectio